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J  U  D  G  E  M  E  N  T 

 

1. This Session case arises out of G. R. Case No. 799/2014 under section 302/34 IPC 

committed by learned Judicial Magistrate 1st Class, Dhubri against accused Nasiat 

Ullah and Moyjul Haque for allegedly committing murder to one Baser Ali on 18-03-

2014.  

 

2. The facts of the case, in brief, as revealed from the ejahar, are as follows: that on 

02-03-2014 the complainant Giyasuddin Sheikh lodged a written ejahar before the 
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in-charge of B. N. College police out post with an allegation that on that day at about 

9 a.m. following a domestic dispute Moyjul Haque, Sajia Bibi, Jahinur Khatun, 

Kanduri Khatun and Nasiat Ullah Sheikh involved with exchange of hot words in the 

house of his brother Sapiar Rahman. Thereafter the accused persons returned to 

their house and again came back with dao, rod, lathi and physically assaulted his 

another brother Baser Ali. As a result Baser Ali received serious injuries in his head 

and other parts of his body. The accused persons also pushed Anowara Bibi and 

Gaharan Bibi. Injured Baser was admitted at Dhubri Civil Hospital for treatment 

whom the doctor referred to GMCH for better treatment.  

  

3. After receiving the ejahar the in-charge of B. N. College police out post forwarded 

the same to Dhubri police station where a case as Dhubri P. S. Case No.174/2014 

under sections  147/448/447/341/326/307/323 IPC was registered. Subsequently the 

injured died and section 302 IPC was added. 

 
4. The investigating officer started investigation, recorded the statements of the 

witnesses u/s 161 Cr. P. C., conducted the post mortem examination over the dead 

body of Baser Ali, seized some articles, prepared the sketch map of place of 

occurrence, arrested accused persons and produced them in the Court. After 

completing the investigation I. O. submitted charge sheet against the accused 

persons to prosecute them under section 302/34 IPC.  

 
5. During investigation the arrested accused persons were granted bail.  

 
6. Court processes were issued against accused persons and in the event of appearance 

they were allowed to remain on previous bail. After furnishing the copies learned 

Judicial Magistrate 1st Class, Dhubri committed the case to this Court as the same 

was exclusively triable by the Court of Session. 

 
7. After perusal the case record and the case diary and hearing learned counsels of the 

parties formal charge under section 302/34 IPC was framed against the accused 

persons. Charge so framed was read over and explained to the accused persons 

which they had pleaded not guilty and claimed to be tried.  

 
8. Prosecution examined twenty six witnesses including Medical and Investigating 

Officers and closed the evidence.  
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9. One medical officer was examined as Court witness. 

 
10. After completion of the prosecution evidence, the statements of the accused persons 

were recorded u/s 313 Cr. P. C. by putting questions to them from all incriminating 

evidence appearing against them on record and thereby giving them an opportunity 

to meet the same. In response to which, the accused persons denied the allegations 

as well as evidence on record and also declined to adduce evidence in defence. 

 
11. Heard argument advanced by learned counsels appearing for the parties and 

perused the evidence on record. 

 
FOLLOWING POINT HAS BEEN SET UP FOR DETERMINATION: 

 

Whether the accused persons on 02-03- 2014 at about 09 a.m. at village 

Kismat Hasdah Pt. II under Dhubri police station in furtherance of their 

common intention physically assaulted Baser Ali causing him seriously injured 

and on 18-03-2014 said Baser Ali died at Dhubri Civil Hospital, Dhubri 

following the injuries caused by them and thereby committed murder to said 

Baser Ali and thereby they are liable to be punished under section 302/34 

IPC? 

  

DISCUSSIONS ON THE POINT FOR DETERMINATION AND THE DECISION 

ARRIVED THEREON WITH REASONS: 

 
12. In order to ascertain the aforesaid points, let us discuss the relevant features of the 

prosecution evidence on record keeping in view the ingredients of substantive law, 

procedural law and law of evidence. 

 

13. To substantiate the charge framed against the accused persons the prosecution has 

examined twenty six witnesses. Among them P.W. 1 Md. Giyasuddin Sheikh is the 

complainant, P. W. 2 Ajit Ali, P. W. 3 Sofia Begum, P. W. 4 Nur Mohammad Ali, P. W. 

5 Mozibar Rahman, P. W. 6 Abdul Samat Ali, P. W. 7 Fazalli Sheikh, P. W. 8 

Nasiatulah Sheikh, P. W. 9 Abdul Sapur, P. W. 10 Enamul Haque, P. W. 11 

Sahabuddin Sheikh, P. W. 12 Sopior Ali, P. W. 13 Sadek Ali, P. W. 14 Anowar 

Hussein, P. W. 15 Sofior Rahman, P. W. 16 Azgar Ali P. W. 17 Gatu Sheikh, P. W. 18 

Barababu Haque @ Mohibur, P. W. 19 Motior Haque, P. W. 20 Anowar Hussein, P. 
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W. 21 Abu Bakkar, P. W. 22 Abdul Sattar are the independent witnesses, P. W. 23 

Dr. Reza M. A. Amin and P. W. 23 Dr. Rabindra Sarma and P. W. 25  Dr. Nabajit 

Barman are medical officers and P. W. 24 Nur Islam is the investigating officer. 

 
14. The prosecution has exhibited the seizure list as Ext. 1, medical report as Ext. 2, Post 

mortem examination report as Ext. 3 and Ext. 7, ejahar as Ext. 4, sketch map as Ext. 

5 and charge sheet as ext. 6. 

 
15. Dr. Surajit Hazarika was examined as Court witness who has exhibited a medical 

report prepared by him as Ext. I.  

 
16. The accused persons in their examination under section 313 Cr. P. C. simply denied 

the allegations levelled against them and also denied the evidence on record. Plea of 

defence is total denial of the case.  

 
17. Argument advanced by learned counsels for the parties: 

 
I. Learned Public Prosecutor B. Basumatary argued that the prosecution 

examined twenty six witnesses including medical and police officers. The 

Court examined one medical officer. Though all the witnesses examined by 

the prosecution do not support the case of the prosecution; but main witness 

for the prosecution are the complainant Giyasuddin Sheikh, independent 

witnesses Sofia Begum (P. W. 3), Anowar Hussein (P. W. 20) and Abdul 

Sattar (P. W. 22). The complainant described how the deceased who was his 

brother was killed by the accused persons. P. W. 3, P. W. 20 and P. W. 22 

are the eye witnesses of the incident. The medical officer (P. W. 25) in his 

post mortem examination report has clearly stated that the death of the 

deceased was due to coma resulting from head injury. The independent eye 

witnesses have deposed that the accused persons inflicted the head injury to 

the deceased. There is nothing to disbelieve the oral testimonies of the 

complainant and the above mentioned eye witnesses. So, has prayed to hold 

the accused persons are guilty in the charge framed against them and after 

convicting them impose adequate punishment to them.  

 
II. On the other hand learned defence counsel G. U. Ahmed argued that the 

present case is the glaring example of perfunctory investigation of the 

investigating agency. The deceased received injury on 02-03-2014 and he 
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was admitted at Dhubri Civil Hospital and as per advice of Dhubri Civil 

Hospital he was referred to Guwahati Medical College and Hospital for better 

treatment. But against the advice of the doctor of GMCH the injured brought 

back to Dhubri Civil Hospital where he died on 18-03-2014. If the deceased 

got proper treatment he would have been survived. The deceased was 

survived for 14 days and during this period the investigating officer did not 

try to record his statement. If his statement was recorded then the case 

would have been turned in another way as he would have been disclosed 

who the actual culprit was. The so-called eye witness Abdul Sattar kidnapped 

the daughter of the accused Nasiat and confined her. The girl sought help 

and then the deceased rescued the girl and then there occurred quarrel 

between the deceased and Abdul Sattar. As the deceased saved the life of 

the daughter of the accused; so, question of inflicting injury to him by the 

accused does not arise. The other two so-called eye witnesses of the incident 

are the near relatives of Abdul Sattar. The complainant in his cross-

examination disclosed the actual facts. The allegation against the accused 

persons is serious in nature and it is the duty of prosecution to establish the 

same beyond all reasonable doubts which the prosecution has failed to 

establish. So, has prayed to acquit the accused persons with honour.         

 

18. The prosecution examined Dr. Rabindra Sarma as P. W. 23 who conducted post 

mortem examination over the dead body of Baser Ali on 01-01-2014 who died as a 

result of asphyxia due to strangulation. He has exhibited the post mortem 

examination report as Ext. 3 and his signature thereon as Ext. 3 (1). In the case in 

hand deceased Baser Ali died on 18-03-2014 who received head injury. So, the post 

mortem examination report (Ext. 3) is not the post mortem examination report of 

deceased Baser Ali who died in connection with the case in hand. Ext. 3 is the post 

mortem report of another case where another Baser Ali died due to strangulation. 

 

19. Though the prosecution examined altogether 26 witnesses; but P. W. 2 Ajit Ali, P. W. 

7 Fazalli Sheikh, P. W. 8 Nasiatullah Sheikh, P. W. 12 Sopior Ali, P. W. 15 Sofior 

Rahman P. W. 17 Gattu Sheikh, P. W. 18 Barababu Haque @ Mohibur P. W. 19 

Motior Haque and P. W. 21 Abu Bakkar know nothing about the case.  

 
20. P.W. 10 Enamul Haque has deposed that he heard Moijul had assaulted Hafijur. This 
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case is not related to the assault of Hafijur.  

 
21. P. W. 11 Sahabuddin Sheikh heard that Baser had been assaulted by Moijul; but in 

cross-examination stated that he could not say from whom he heard about the 

incident. So, P. W. 11 is purely a hearsay witness. 

 
22. P. W. 4 Nur Mohammad Ali and P. W. 5 Mozibar Rahman are the seizure witnesses. 

P. W. 4 heard hue and cry on the day of the incident and when he reached the spot 

the clash was already over and the victim was taken to Guwahati. Later police 

obtained his signature in the seizure list Ext. 1 and Ext. 1 (1) is his signature. In 

cross-examination he has clarifies that he does not know for what purpose his 

signature was obtained by I. O. No article had been seized in his presence. P. W. 5 

has deposed that police seized one Guine and three rods in his presence. Ext. 1 (2) is 

his signature. In cross-examination he has deposed that he was not aware from 

where the Guine had been recovered. He was asked to put his signature in a blank 

paper.  

 
23. P. W. 6 Abdul Samat Ali and P. W. 9 Abdul Sopur have deposed that they knew 

nothing about the subject matter of the case. The prosecution declared them hostile 

and cross-examined them. In cross-examination P. W. 6 has denied the suggestion 

of the prosecution that before I. O. he had disclosed that on 02-03-2014 he had 

seen that accused Moijul Haque brought a rod from his house, confronted with Baser 

Ali and gave a blow on his head. While he was cross-examined by the defence he 

has stated that the I. O. did not interrogate with him and he had not said anything to 

I. O. about the incident. Likewise P. W. 9 has also denied the suggestion of the 

prosecution that before I. O. he disclosed that on 02-03-2014 at about 9 a.m. Moijul 

Haque, Mojia Bibi and Nasiatullah Sk. by means of grinder and rod gave blows on 

the head of Baser. While he was cross-examined by the defence he has stated that I. 

O. did not interrogate him, he was not present at the place of occurrence at the time 

of occurrence.  

 
24. P. W. 13 Sadek Ali has deposed that on the day of the alleged incident he was on the 

road. He saw a crowd and out of curiosity he had gone to the place of occurrence 

and saw a person was lying on the ground in injured condition. The injured was 

taken to hospital.  

 
25. P. W. 14 Anowar Hussein has deposed that he had seen that one person gave a blow 
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on the head of Baser Ali by means of wooden post and thereafter another person 

arrived at the spot with a rod and struck another blow on Baser. But he could not 

recognize the persons who had given blows to Baser. In cross-examination he has 

stated that he saw the incident from 80 meters away and the visibility from where he 

was working was poor.  

 
26. P. W. 16 Azgar Ali has deposed that he does not know about the incident. In cross-

examination he has stated that prosecution witness Sofior Rahman is the brother of 

Abdul Sattar and the son of Sofia. Sofia and Sattar confined one Nur Kasima, the 

daughter of accused Nasiotullah and she was later rescued by deceased Baser. In 

this connection Baser had been assaulted by Sattar.  

 
27. The above mentioned prosecution witnesses have not supported the case of the 

prosecution. One of the seizure witnesses has deposed that his signature was 

obtained in blank paper and another has deposed that nothing was recovered in his 

presence. The other witnesses have not implicated the accused persons. Though P. 

W. 14 has deposed that two persons gave blows on the head of Baser Ali; but he has 

failed to identify the persons. 

 
28. Now the fate of the prosecution is purely based on the credibility of the evidence 

given by the complainant Giyasuddin Sheikh (P. W. 1), Sofia Begum (P. W. 3), 

Anowar Hussein (P. W. 20), Abdul Sattar (P. W. 22), Dr. Rezza M. A. Amin (P. W. 23) 

(Two medical officers Dr. Reza M. A. Amin and Dr. Rabindra Sarma are marked as P. 

W. 23.) investigating officer Nur Islam (P. W. 24) and Dr. Nabajit Barman (P. W. 25) 

and the Court witness Dr. Surajit Hazarika (C. W. 1).  

 
29. The ejahar (Ext. 4) was lodged by P. W. 1 Giyasuddin Sheikh on 02-03-2014 before 

the in-charge of B. N. College police outpost. In the ejahar the complainant 

mentioned the names of five persons including the accused persons. As per contents 

of the ejahar on 02-03-2014 at about 9 a.m. due to domestic problem the accused 

persons and the ejahar named other three persons visited the house of Sopiar 

Rahman, the brother of the complainant, and started quarrel with him. Thereafter 

the accused persons went to their houses and returned with dao, rods etc. and 

attacked Baser Ali, another brother of the complainant, with a view to kill him. Baser 

received serious injuries. The accused persons pushed Anowara Bibi and Gaharan 

Bibi. The injured was taken to Dhubri Civil Hospital. On the basis of the ejahar 
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Dhubri police station registered a case under sections 147/148/447/341/326/307/323 

IPC. The complainant Giyasuddin Sheikh (P. W. 1) in his deposition has stated that 

on the day of the incident he was not at his residence. He had gone out in 

connection with his work. Having heard hue and cry in the house of Abdul Sattar he 

had come to the house of Abdul Sattar. He saw that Accused Nosiat and Abdul Sattar 

were getting into a clash. After the clash was over one party was heading towards 

their respective houses. Baser was on his way from his house to his place of work. 

Abdul Sattar, Nasiat Ullah and Moijul had assaulted Baser Ali. On seeing his brother 

being assaulted he had fainted and he lodged the ejahar where he put thumb 

impression. 

 

30. From the contents of the ejahar it appears that the alleged incident took place in the 

house of Sopiar Rahman and Baser Ali. But from the evidence in-chief given by the 

complainant it appears that though on the day of the incident he was not at his 

residence; but hearing hue and cry in the house of Abdul Sattar he came to the 

house of Abdul Sattar. He saw clash between accused Nosiat and Abdul Sattar and 

after the clash was over one of the parties were heading towards their respective 

houses. In the meantime Baser Ali was on his way from his house to his place of 

work and then accused persons and Abdul Sattar assaulted him. Though the 

complainant stated that Abdul Sattar had also assaulted his brother; but he has not 

mentioned his name in the ejahar which was lodged on the same day of the incident.  

 
31. Sofia Begum (P. W. 3) whom the prosecution projected as one of the eye witnesses 

has deposed that on the day of the incident she was in her land. She saw that Baser 

Ali was proceeding towards somewhere then accused Nasiat and Maijul assaulted 

Baser by means of a rod. Anowar Hussein (P. W. 20) another eye witness has 

deposed that the incident took place in the year 2014. One day at about 9.30 a.m. 

he was returning home from Kalahat market. On the verge of reaching the wooden 

bridge, he heard commotion at the paddy field of accused Nasiat. He did not go to 

the place of occurrence. He was on the bridge. He had seen Nasiatullah by means of 

a wooden post was striking a blow on the head of Baser Ali and Moijul by means of a 

rod had stroked another blow on Baser Ali. Thereafter they had made arrangement 

for sending Baser Ali to the hospital and after 17/18 days Baser Ali died. Abdul Sattar 

(P. W. 22) another eye witness has deposed that on the day of the incident he was 

returning from Kacharihat. When he reached wooden bridge at Kalahat he saw 
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accused Nasiatullah and Monjul were running in west to east direction. Nasiatullah 

was armed with gine made of wood and Maonjul was armed with rod. Both the 

accused persons were confronted with Baser Ali who was cultivating his land. 

Following a heated exchange of words accused Nasiatullah gave a blow on the head 

of Baser Ali by means of a gine. Baser Ali fell down on the ground and thereafter 

Monjul by means of a rod started hitting Baser. A large crowd had gathered at the 

place of occurrence and seeing the crowd the accused persons fled away. Baser Ali 

was sent to hospital.  

 

32. From the contents of the ejahar it appears that the place of incident was the 

backyard of Sopiar Rahman. But while the complainant deposed in the Court and 

from his deposition it appears that after hearing hue and cry in the house of Abdul 

Sattar he came to the house of Abdul Sattar where there occurred a clash between 

the accused and Abdul Sattar. After the clash over one party was heading towards 

their respective houses and in the meantime deceased was on his way from his 

house to his place of work and then the incident took place. Though the complainant 

has not specifically stated the place of occurrence; but from his oral testimony it 

transpires that the incident took place on the road near the house of Abdul Sattar. 

From the evidence of Sofia Begum (P. W. 3) it appears that she saw the incident 

from her land as at the time of incident she was at her land. She saw Baser Ali was 

proceeding somewhere and then the accused persons had beaten him up. From the 

evidence of P. W. 3 it appears that the place of occurrence is public road near her 

house. Sofia being the mother of Abdul Sattar; so, the place of incident was near the 

house of Abdul Sattar as deposed by the complainant. From the evidence of Anowar 

Hussein (P. W. 20) the place of occurrence was the paddy field of accused Nasitullah 

near a wooden bridge. From the evidence of Abdul Sattar (P. W. 22) it appears that 

the place of occurrence was the land of Baser Ali near a wooden bridge at Kalahat. 

Abdul Sattar has deposed “Both these accused persons had confronted Baser Ali, 

who was cultivating his land”  This sentence of eye witness Abdul Sattar is important 

as from this sentence it appears that at the time of the incident Baser Ali was 

cultivating his land. But as per the complainant (P. W. 1) and his mother (P. W. 3) at 

the time of incident Baser Ali was proceeding somewhere. During investigation the 

investigating officer inspected the place of occurrence and prepared the sketch map 

of the place of occurrence which the prosecution exhibited and marked as Ext. 5. On 

perusal the Ext. 5 it appears that the place of occurrence is a cultivated field. The 
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house of Sopiar is about 150 meters away from the place of occurrence. The 

investigating officer (P. W. 24) has not shown the house of Abdul Sattar near the 

place of occurrence. But from the evidence of P. W. 1 and P. W. 3 it appears that the 

place of occurrence was near to the house of Abdul Sattar as P. W. 3 saw the 

incident from her land.  

 

33. From the evidence on record it is not clear where the alleged incident took place. 

Was it on road near to the house of Abdul Sattar as stated by P. W. 1 and P. W. 3 or 

in the cultivated land near the wooden bridge as stated by P. W. 20 and P. W. 22? 

 
34. From the evidence on record it transpires that Baser Ali received injuries on his body 

and he was immediately taken to Dhubri Civil Hospital. The prosecution examined 

the medical officer Reza M. A. Amin who treated the injured on that day. From the 

evidence of Dr. Reza M. A. Amin (P. W. 23) it appears that on examination of the 

injured he detected two cut injuries on the scalp of the injured. Size of one injury 

was 4 cm x 1 cm and another was 3.5 cm x 1 cm. he advised to do CT scan of brain 

of the injured and x-ray of the skull AP and lateral view; but he did not receive the 

report. He referred the injured to the Neuro-surgery Dept of GMCH. He has exhibited 

his report as Ext. 2 and authenticated his signature thereon as Ext. 2 (1). In cross-

examination he has admitted that he has not mentioned in his report on which 

portion of the scalp the cut injuries were present. He has not mentioned in his report 

the starting and ending portion of the injuries.  

 
35. The medical officer has not mentioned the nature of the injuries in his report. But it 

is clear that the injured received two injuries on his head and he was referred to 

GMCH for better treatment. Dr. Surajit Hazarika has been called from Guwahati 

Medical College and Hospital and examined him as C. W. 1. His evidence shows that 

as per bed head ticket and record available in the hospital of Baser Ali he prepared a 

report. Baser Ali was admitted in the GMCH on 02-03-2014 and his registration 

number was ML 122/14. The patient left the hospital on 05-03-2014 at 7.45 p.m. 

against medical advice. So, report cannot be produced. On the day of recording his 

evidence C. W. 1 produced the bed head ticket of Baser Ali. As per bed head ticket 

on examination, patient sensorium was down and one stitch wound was noticed over 

right temporal region. So, CT scan was done which reveals intra cranial injury. So, 

the case has been referred to Neurosurgery of GMCH for further management. At 

Neurosurgery department it was advised blood investigation and relevant 
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investigation for surgery on 3rd March 2014. On 4th March 2014 the condition of the 

patient was deteriorated and doctor advices to shift him to ICU. But at that time ICU 

bed was not available on that day. On 5th March at about 7.45 p.m., patient left the 

hospital against the medical advice under the signatory of Sabibor Rahman. In cross-

examination he has stated that the patient was not treated by him. At bed head 

ticket of Baser Ali it is not mentioned whether it was extradural, subdural, 

subarachnoid or cortical. Clinically sensorium was found down of Baser Ali. At the 

time of admission of Baser Ali his sensrium was found 12/15. It was not done by 

him. The injury received by Baser Ali could have been recovered if proper treatment 

was given to him.   

 
36. From the evidence of C. W. 1 it reveals that though the condition of Baser Ali was 

serious in nature; but if proper treatment was given to him he would have been 

recovered. The patient was taken back to Dhubri Civil Hospital from Guwahati 

Medical College Hospital against the medical advice and readmitted him at Dhubri 

Civil Hospital where he died on 18-03-2014. After his death Dr. Nabajit Barman (P. 

W. 25) conducted postmortem examination over the dead body of Baser Ali. P. W. 25 

has deposed that he found one stitched wound length 8 cm with 7 stitches over the 

left parieto occipital region. Another stitched wound of length of 5 cm with 5 stitches 

was found over right parietal region. On dissection he found contusion of size 12x10 

cm present over left temporo-patrioto occipital region of scalp and another contusion 

of size 8x7 cm over the right temporo-parietal region. According to him the cause of 

death was due to coma resulting from head injury. All the injuries were ante-mortem 

and caused by blunt force impact. He has exhibited the postmortem examination 

report as Ext. 7 and authenticated his signature thereon as Ext. 7 (1). In cross-

examination he has stated that the skull and vertebra were healthy and he did not 

find any injury over the skull and vertebra. The contusion occurred due to ruptured 

of blood vassal due to blunt force impact. The contusion was not caused by cut 

injury. P. W. 25 could not say the actual nature of injury without consulting the 

treating doctor.  

        

37. After considering the evidence of three doctors it appears that Baser Ali received two 

head injuries and after giving treatment at Dhubri Civil Hospital he was forwarded to 

GMCH and at GMCH it was advised to do surgery. But, before doing surgery at GMCH 

the patient was brought back against the advice of GMCH doctor to Dhubri Civil 
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Hospital and readmitted here. At Dhubri Civil Hospital his surgery was not done and 

on 18-03-2014 he succumbed to his injuries. If Baser Ali was not taken back to 

Dhubri Civil Hospital from GMCH and if his surgery was done there then, perhaps, he 

would have been survived as stated by C. W. 1. Though the cause of death was the 

injuries received by him on his head; but proper treatment could have been saved 

his life.  

 
38. Now the moot question arises whether the accused persons inflicted the injuries on 

the deceased or not.  

 
39. Leaned Public Prosecutor during the course of argument submitted that the 

prosecution examined four eye witnesses who implicated the accused persons and 

the injuries were corroborated by medical officers.  

 
40. On the other hand learned defence counsel submitted that the prosecution has failed 

to establish the motive of the accused persons as to why they kill the deceased. 

According to learned defence counsel if the investigating officer investigated the case 

properly the result of the case would have been a different one. Learned defence 

counsel submitted that in cross-examination of so-called eye witnesses the actual 

story of the case was revealed. According to him the so-called eye witness Abdul 

Sattar kidnapped the minor daughter of the accused Nasiat and confined her in his 

house. The deceased protested the illegal act of Abdul Sattar and rescued the 

daughter of the accused Nasiat and there was quarrel between Abdul Sattar and the 

deceased and the deceased received the injuries. As the deceased rescued the 

daughter of the accused Nasiat from the clutch of Abdul Sattar; so, question of 

attacking the deceased by the accused persons does not arise.  

 
41. The complainant   in his cross-examination has deposed that Abdul Sattar, Safior are 

his cousin. Safiya is mother of Abdul Satter and Safior. Jamila is the sister in law of 

Abdul Sattar. Jamila is the wife of Sofior. The son of Majibor Rahman had filed a case 

of arson against him along with Abduls Sattar, Abdur Sopur, Safiya and others. They 

are accused in the said case. At the relevant point of time he was almost near the 

house of Abdul Sattar. One girl was kept confined at the house of Abdul Sattar and 

that girl had been raising loud cries. She had been kept confined in order to commit 

rape upon her. The name of the victim is Nur Kasena. She was a school going girl. 

Hearing her loud cries he had come to the house of Abdul Sattar. Baser had also 
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followed him. Baser had come and open the door and that girl was rescued from the 

house of Abdul Sattar.  Nur Kasena’s nick name is Kanduri. He had seen Abdul Sattar 

getting into a clash with Nasiot Ullah. The girl his brother had rescued was the 

daughter of accused Nasiot Ullah. Sofiya the mother of Abdul Sattar on seeing Nur 

Kasina on the road, returning from her tuition and kept her confined inside a room at 

her house and bolted the door from outside. Abdul Sattar was inside the room. 

Having heard alarm raised by Nur Kasina they had gone to the house of Abdul 

Sattar. Baser had brought out the girl from the house of Abdul Sattar. Thereafter, 

the girl had gone back to her house. Baser had litigation arising out of 1 Bigha of 

land with Abdul Sattar, Sofiya and others for last 10 years. That land had illegally 

been sold by Abdul Sattar and Sofiya by depriving Baser of his rightful share in land 

and since then there had been difference between Baser and Abdul Sattar. He had 

not seen Nosiot Ullah or Moijul armed with any weapon like rod, Guine etc. He had 

not seen Nosiot Ullah and Moijul assaulting Baser Ali. After the girl was rescued from 

the house of Sofia by Baser and when she was being taken to her house by Baser, 

Sofiya had handed over one iron rod to Abdul Sattar who had assaulted Baser by 

that rod. The blow of the rod had fallen on the occipital region of the head.  Two 

blows had been struck on Baser. On seeing the incident he had feinted. Baser was 

shifted to Dhubri Civil Hospital. He does not who had written the FIR. The FIR had 

been drafted on being said by Abdul Sattar. The content of the FIR was not read out 

to him. The persons who had been named in the accused in the FIR had also not 

read out to him. 

 

42. The cross-examination of the complainant is shocking in nature. From his cross-

examination it appears that he has stated opposite what he has stated in-

examination in-chief. He had not seen any weapon in the hands of the accused 

persons; rather he saw the rod in the hands of Abdul Sattar who gave two blows on 

the head of Baser. The medical officer also detected two injuries on the head of 

Baser. From the cross-examination of the complainant another story is revealed. At 

the relevant time the daughter of the accused Nasiat was confined by the Abdul 

Sattar and the deceased rescued her. In cross-examination complainant has stated 

that mother of Abdul Sattar confined the daughter of the accused Nasiat in a room 

and bolted the room. In cross-examination Sofia Begum (P. W. 3) denied the same. 

P. W. 20 Anowar Hussein in his cross-examination has denied the suggestion of the 

defence that Abdul Sattar and his mother confined the daughter of accused Nasiat. 
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Abdul Sattar (P. W. 22) has also denied the suggestion of the defence that he and 

his mother confined the daughter of the accused Nasiat and when Baser rescued the 

girl he had assaulted him. P. W. 22 Abdul Sattar in his cross-examination has 

deposed that the complainant and Baser are brothers. The complainant has also 

deposed that deceased Baser was his brother. P. W. 22 has further deposed that 

both Baser and the complainant Giyasuddin are his brothers. Here the evidence of 

Azgar Ali (P. W. 16) is important. In cross-examination he has deposed that Sattar 

and Sofia confined the daughter of accused Nasiatullah and she was later rescued by 

deceased Baser. In this connection Sattar assaulted Baser.    

 

43. The case was investigated by P. W. 24 Nur Islam who was at the relevant time was 

an Assistant Sub-Inspector of Police. He has exhibited the ejahar as Ext. 4 as the 

complainant put his thumb impression in the ejahar. From the cross-examination of 

the complainant it is revealed that the ejahar was drafted as per dictation of Abdul 

Sattar. He has exhibited the sketch map of place of occurrence as Ext. 5 and the 

charge sheet as Ext. 6 and authenticated his signatures thereon as Ext. 5 (1) and 

Ext. 6 (1) respectively.  

 
44. In the case in hand the performance of the investigating officer was not up to the 

mark. The case being a murder one was very serious in nature and the investigating 

officer should investigate the same seriously. One of the examples of perfunctory 

investigation is that he collected post mortem examination report of another Baser 

Ali who died due to strangulation. At the time of collecting the post mortem 

examination report he had not examined the same properly. The main fault 

committed by the investigating officer was that he never tried to record the 

statement of the victim. From the evidence it appears that the victim was in Dhubri 

Civil Hospital from 05-03-2014 till 18-03-2015 and during this period if the 

investigating officer tried to record the statement of the victim he would have been 

able to collect the names of actual culprit.  

 
45. In the case in hand two stories have surfaced. One is the accused persons assaulted 

the deceased and another is which has been disclosed by the complainant himself in 

his cross-examination that the accused persons did not assault the deceased; rather 

witness Abdul Sattar assaulted the deceased by means of a rod which had been 

handed him over by his mother Sofia (P. W. 3). The Hon’ble Supreme Court in 

Upendra Pradhan vs. State of Orissa 2015 SAR (Criminal) 713 has opined 
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that when there are two views which can be culled out from the perusal of evidence 

and application of law, the view which favours the accused should be taken.  

 
46. The complainant being the brother of the deceased carries a good value of his 

evidence. From his evidence it transpires that before the incident there was no 

dispute between the deceased and the accused persons; but there was dispute 

between the deceased and witness Abdul Sattar. 

 
47. Now let us scrutinize the evidence of Sofia Begum (P. W. 3) and Abdul Sattar (P. W. 

22). From the evidence on record it transpires that they are mother and son. As per 

P. W. 3 the alleged incident took place near her house as at that time she was 

standing in her own land. But as per P. W. 22 the alleged incident took place in a 

paddy field. The sketch map (Ext. 5) prepared by I. O. shows the place of incident 

was a paddy field. The I. O. in the sketch map shows the houses of other persons; 

but not shows the house of witness Abdul Sattar. As there is an allegation against 

both the witnesses and they are near relative; so, it is not safe to accept the 

evidence as true given by them as their oral testimonies do not fully corroborated 

each other.  

 
48. The prosecution examined another eye witness Anowar Hussein (P. W. 20) who is 

also claimed as eye witness of the incident. As per P. W. 20 he saw the incident from 

a wooden bridge. As per him accused Nasiatullah gave a blow on the head of Baser 

by means of a wooden post and accused Moijul gave a blow on the head of Baser by 

means of a rod. Abdul Sattar (P. W. 22) has also claimed that at the time of the 

incident he saw the incident from the wooden bridge. As both P. W. 20 and P. W. 22 

saw the incident from the wooden bridge; obviously they were present in the bridge. 

But in cross-examination P. W. 22 has stated that he had not seen Anowar Hussein 

at the place of occurrence and at the bridge also. Anowar Hussein in his evidence in 

chief has clearly stated that he made arrangement to send the injured to hospital. 

Under such situation the question of not seeing Anowar by Abdul Sattar does not 

arise. In cross-examination Anowar Hussein has stated that on the day of the 

incident his statement was recorded by I. O. He has denied the suggestion of the 

defence that he had given his statement before police after 14 days. But the 

investigating officer (P. W. 24) has confirmed that on the day of the incident he had 

not recorded the statement of Anowar Hussein, after 14 days of the incident his 

statement was recorded. A gap of 14 days is a big gap and a prudent person can 
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easily remember the gap. So, it is not known as to why Anowar Hussein did not 

disclose the truth that his statement was recorded not on the day of the incident; but 

it was recorded after 14 days of the incident.  

 

49. In the case in hand the prosecution has projected four witnesses as eye witnesses. 

Those are the complainant (P. W. 1), Sofia Begum (P. W. 3) her son Abdul Sattar (P. 

W. 22) and Anowar Hussein (P. W. 20). The two eye witnesses i.e. P. W. 3 and P. W. 

22 are mother and son. The Hon’ble Supreme Court in Golabar Hussein & others 

vs. State of Assam and another 2015 SAR (Criminal) 611 has observed that 

there is no bar on the admissibility of a statement by related witnesses supporting 

the prosecution case, but it should stand the test of being credible, reliable, 

trustworthy, admissible in accordance with law and corroborated by other witnesses 

or documentary evidence of the prosecution. In the case in hand P. W. 3 has 

deposed that she saw the incident from the land of her land and her son P. W. 22 

has deposed that he saw the incident while he was returning home from market and 

the incident took place in a paddy field. P. W. 1 has deposed that he saw the 

incident which occurred back side of the house of Sofiar; but P. W. 20 said that he 

saw the incident in the paddy field from the bridge. When P. W. 20 and P. W. 22 saw 

the same incident from the bridge nearby the incident; but they had not seen each 

other in the bridge or place of occurrence. The discrepancies of the depositions of 

the star witnesses for the prosecution create doubt. The complainant (P. W. 1) in his 

cross-examination has given a clean chit to the accused persons as he deposed that 

he had not seen any weapons in the hands of the accused persons. Rather he saw 

Sofia gave a rod in the hands of her son Abdul Sattar who gave blows to the 

deceased. Under such circumstances it is not safe to accept the oral testimonies of 

the start witnesses of the prosecution that they have deposed hundred percent truth 

regarding the incident.  

 

50. The settled principle in criminal jurisprudence is that the prosecution has to establish 

the charge against the accused beyond all reasonable doubts. In the case in hand, 

after meticulous examination of the evidence on record I come to the safe conclusion 

that the evidences on record are not sufficient to hold the accused persons as guilty. 

The general presumption in a criminal case is that the accused is innocent unless the 

contrary is proved and, in general, the more serious the crime the more clearly must 

it be proved. But there is another presumption that every man is to be presumed to 
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have intended the natural and probable consequences of his acts. In all criminal 

trials, where the accused pleads “not guilty” the general rule is that the prosecution 

must prove the guilt of the accused beyond all reasonable doubt. The Hon’ble 

Supreme Court in Babu Singh vs. State of Punjab 1964 (1) Cri. L. J 566 (SC) 

has observed that in a criminal trial, the presumption of innocence is a principle of 

cardinal importance and so the guilt of the accused must in every case be proved 

beyond a reasonable doubt. Probabilities, however strong and suspicious, however 

grave, can never take the place of proof.  In Sarwan Singh Ratan Singh v State 

of Punjab, AIR 1957 S. C. 637 the Hon’ble Supreme Court has observed that 

there may be an element of truth in the prosecution story against accused 

considered as a whole the prosecution story against the accused “may be true,” but 

between “may be true” and “must be true” there is inevitably a long distance to 

travel and whole of the distance must be covered, by the prosecution by legal, 

reliable and unimpeachable evidence before an accused can be convicted.  

 

51. Hence, coming to the decision on the point of determination, to sum up, in view of 

foregoing discussions and findings, I am of the considered opinion that the 

prosecution could not establish and prove the framed charge against the accused 

persons beyond all reasonable doubts. The accused persons, therefore, deserve 

benefit of doubt and hence they are acquitted of the charge on benefit of doubts and 

they are set at liberty.   

 
52. Destroy the seized article after expiry of appeal or revision period.       

 
53. The liability of the bailor remains in force for next six months as per law.  

 
54. Return the case record of G. R. Case No 799/2014 to the committal Court with a 

copy of this judgment and order. 

 
Victim compensation. 

 
55. Undoubtedly next kiths of the deceased Baser Ali are victims and his death caused 

void in their life and they are in shock. So, the victims are entitled to get 

compensation under the provision of section 357-A Cr. P. C. So, District Legal Service 

Authority, Dhubri is requested to make an enquiry and determine the victims and 

also determine appropriate amount of compensation to the victims as per victim 

compensation scheme and pay the same as early as possible.  
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56. The bench assistant is directed to provide the name and address of the complainant 

to the Secretary DLSA, Dhubri so that necessary enquiry can be done by the 

secretary DLSA, Dhubri.  

 
57. Send a copy of this judgment and order to the Secretary DLSA, Dhubri for 

information and necessary action.  

 
58. Given under my hand and seal of this Court this the, 13th day of May 2019. 

 

 

        (D. Thakuria)  

        Sessions Judge, Dhubri. 
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IN THE COURT OF SESSIONS JUDGE: DHUBRI 

 

SESS. CASE NO: 224/2015 

                    UNDER SECTION: 302/34 I.P.C. 

 

                                            STATE OF ASSAM 

                                                          VS. 

     NASIAT ULLAH & AOTHER. 

 

A  P  P  E  N  D  I  X 

 

A. Prosecution exhibits:  

Ext.  1      : Seizure list   

Ext.  2   : Medical report. 

Ext.  3   : Post mortem examination report.  

Ext.  4  : Ejahar.  

Ext.  5  : Sketch map of place of occurrence. 

Ext.  6  : Charge sheet. 

Ext.  7  : Post mortem report. 

 

B.  Defence Exhibits  :  Nil.  

 

C.  Exhibits produced by the Court witness:  

     Ext. I  : Medical report. 

 

          D. Prosecution   Witnesses: 

    P. W. 1:   Giasuddin Sheikh, 

    P. W.2 :   Ajit Ali, 

    P. W.3 :   Sofiya Begum, 

    P. W.4 :   Nur Mohammad Ali, 

    P. W.5 :   Mozibar Rahman,  

    P. W.6 :   Abdul Samat Ali,  

    P. W.7 :   Fazalli Sheikh,  

    P. W.8 :   Nasiatullah Sheikh, 

    P. W.9 :   Abdul Sapur, 
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    P. W.10:   Enamul Haque, 

    P. W.11:   Sahabuddin Sheik, 

    P. W.12:   Sopior Ali, 

    P. W.13:   Sadek Ali,  

    P. W.14:   Anowar Hussein,  

    P. W.15:   Sofior Rahman,  

    P. W.16:   Azgar Ali, 

    P. W.17:   Gatu Sheikh,  

    P. W.18:   Barbabu Haque @ Mohibur, 

    P. W.19:   Motior Haque, 

    P. W.20:   Anowar Hussein, 

    P. W.21:   Abu Bakkar, 

    P. W.22:   Abdul Sattar, 

    P. W.23:   Dr. Reza M. A. Amin,  

    P. W.23:   Dr. Rabindra Sarma,  

    P. W.24:   Nur Islam &  

    P. W.25:   Dr. Nabajit Barman. 

  

            E. Defence Witness: Nil.  

 

            F. Court Witness:  

      C. W. 1 : Dr. Surajit Hazarika.       

 

 

 

        (D. Thakuria )  

        Sess. Judge, Dhubri.  


